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Explanatory Notes 

 

1. This proposal is intended to align the language in Draft Article 2(1)(g)1 with 

jurisprudential developments over the last several decades.  

 

2. Article 2(1)(g) of the Draft Treaty adopts verbatim the sexual violence provision in the 

Rome Statute.2 Although that provision – which expressly includes rape, sexual slavery, 

enforced prostitution, forced pregnancy, and enforced sterilization as crimes against 

humanity – was a significant advance when it was adopted,3 jurisprudential 

 
1 International Law Commission (ILC), Draft Articles on Prevention and Punishment of Crimes Against 

Humanity, art. 2(1)(g), A/74/10, 2019, available at  

https://legal.un.org/ilc/texts/instruments/english/draft_articles/7_7_2019.pdf [hereinafter Draft Articles]. 
2 Compare id. art. 2(1)(g), with the Rome Statute of the International Criminal Court (last amended 2010), art. 

7(1)(g), July 17, 1998, 2187 U.N.T.S. 90 [hereinafter Rome Statute of the ICC]. 
3 Neither of the post-World War II International Military Tribunal charters expressly included rape, or other 

gender crimes, as crimes against humanity. Charter of the International Military Tribunal, annex to Agreement 

for the Prosecution and Punishment of the Major War Criminals of the European Axis, art. 6(c), 82 U.N.T.S. 

280, Aug. 8, 1945; Charter of the International Military Tribunal for the Far East, art. 5(c), Jan. 19, 1946, 

T.I.A.S. No. 1589. Rape and other gender crimes were instead prosecuted as “other inhumane acts” before 

those tribunals. Patricia Viseur Sellers, The Context of Sexual Violence: Sexual Violence as Violations of 

International Humanitarian Law, in I SUBSTANTIVE AND PROCEDURAL ASPECTS OF INTERNATIONAL CRIMINAL 

LAW: THE EXPERIENCE OF INTERNATIONAL AND NATIONAL COURTS 263, 280, 283 (Gabrielle Kirk McDonald 

& Olivia Swaak-Goldman eds., 2000); JUDITH G. GARDAM & MICHELLE J. JARVIS, WOMEN, ARMED CONFLICT 

AND INTERNATIONAL LAW 198 (2001); Kelly Askin, Treatment of Sexual Violence in Armed Conflicts: A 

Art. 2 

Definition of crimes against humanity  

 

1. For the purpose of the present draft articles, “crime against humanity” 

means any of the following acts when committed as part of a widespread or 

systematic attack directed against any civilian population, with knowledge of 

the attack: 

 

… 

 

(g) rape, sexual slavery, enforced prostitution, forced pregnancy, enforced 

sterilization, or any other form of deprivation of sexual violence or 

reproductive autonomy or integrity of comparable gravity. 
 

https://legal.un.org/ilc/texts/instruments/english/draft_articles/7_7_2019.pdf


 

Page | 3  
 

advancements over the past 25 years reveal a need to update this provision.4 

Specifically, this proposal calls for amending Draft Article 2(1)(g) to reflect the 

increasing recognition among international and hybrid criminal tribunals that these 

crimes constitute deprivations of sexual or reproductive autonomy or integrity. In 

addition, courts have at times failed to recognize certain sexual or reproductive harms, 

including against male victims, mischaracterizing them as other offenses. The proposed 

amendment would remedy this by better enabling the recognition of such conduct as 

deprivations of sexual or reproductive autonomy or integrity. 

 

3. Fully and accurately characterizing these offenses serves several important purposes. 

Proper labeling fulfills a vital expressive purpose, “transform[ing] a legally 

unacknowledged experience into an acknowledged wrong.”5 Such acknowledgment not 

only addresses a victim’s need for recognition and justice, but also communicates to the 

offender and the public the rules of acceptable conduct, the consequences that flow from 

a violation of these rules, and the degree of condemnation that should be ascribed to 

such violations.6 In addition, proper labeling contributes to their adequate prosecution, 

as well as consistent verdicts and punishments.7 

 

 
Historical Perspective and the Way Forward, in SEXUAL VIOLENCE AS AN INTERNATIONAL CRIME: 

INTERDISCIPLINARY APPROACHES 19, 32-33 (Anne-Marie de Brouwer et al., eds., 2013) [hereinafter Askin, 

Treatment of sexual violence in armed conflicts]. Rape was first expressly included as a crime against 

humanity in Control Council Law No. 10 and later included in the charters of the ICTY and ICTR. Control 

Council Law No. 10, Punishment of Persons Guilty of War Crimes, Crimes Against Peace and Against 

Humanity, art. II (1)(c), Dec. 20, 1945, reprinted in 3 TRIALS OF WAR CRIMINALS BEFORE THE NUERNBERG 

MILITARY TRIBUNALS XVIII (1997) [hereinafter Control Council Law No. 10]. Statute of the International 

Criminal Tribunal for the Former Yugoslavia, art. 5(g), May 25, 1993, as updated Sept. 2009, [hereinafter 

Statute of the ICTY]; Statute of the International Criminal Tribunal for Rwanda, art. 3(g), Nov. 8, 1994, as 

updated Dec. 2009 [hereinafter Statute of the ICTR]. Other gender crimes were therefore prosecuted in these 

bodies as “other inhumane acts.”  E.g. Prosecutor v. Tadić, Case No. IT-94-1-T, Opinion and Judgment, ¶¶ 

194, 196, 198, 206, 243, 727, 729, 730  (ICTY Trial Chamber, May 7, 1998) (finding acts of male sexual 

assault, including mutilation and fellatio, constituted the crime against humanity of other inhumane acts) 

[hereinafter Tadić Trial Judgment]; Prosecutor v. Akayesu, Case No. ICTR-96-4-A, Judgment, ¶ 697 (ICTR 

Appeals Chamber, June 1, 2001) (forced nudity constituted the crime against humanity of other inhumane acts) 

[hereinafter Akayesu Trial Judgment].; Prosecutor v. Furundžija, Case No. IT-95-17/1-T, Judgment, ¶ 175  

9(10 December 1998) (noting that under the ICTY’s statute, “forms of serious sexual assault” other than rape 

are treated as “other inhumane acts”) [hereinafter Furundžija Trial Judgement] 
4 Multiple States have expressed willingness to incorporate other gender-based crimes. See, e.g., 

Statement by the Nordic countries, UNGA Sixth Comm, 78th Sess, 40th Mtg, U.N. Doc. A/78//SR.40 

(April 4, 2024), available at https://www.un.org/en/ga/sixth/78/pdfs/statements/cah/39mtg_nordic_2.pdf; 

Statement of Brazil, UNGA Sixth Comm, 78th Sess, 40th Mtg, (April 1, 2024), available at 

https://www.un.org/en/ga/sixth/78/pdfs/statements/cah/40mtg_brazil_2.pdf; Statement on behalf of the 

Republic of South Africa, UNGA Sixth Comm, 78th Sess, (April 2, 2024), available at 

https://www.un.org/en/ga/sixth/78/pdfs/statements/cah/40mtg_southafrica_2.pdf  
5 Rosemary Grey, The ICC’s First ‘Forced Pregnancy’ Case in Historical Perspective, 15 J. INT’L CRIM. JUST. 

905, 927 (2017) [hereinafter Grey, The ICC’s First ‘Forced Pregnancy’ Case]. 
6 HILMI M. ZAWATI & TERESA A. DOHERTY, FAIR LABELLING AND THE DILEMMA OF PROSECUTING GENDER-

BASED CRIMES AT THE INTERNATIONAL CRIMINAL TRIBUNALS 46, 52 (2014); see also Grey, The ICC’s First 

‘Forced Pregnancy’ Case, at 920. 
7 See HILMI M. ZAWATI & TERESA A. DOHERTY, FAIR LABELLING AND THE DILEMMA OF PROSECUTING 

GENDER-BASED CRIMES AT THE INTERNATIONAL CRIMINAL TRIBUNALS xii (2013) (observing that inaccurate 

and incomplete labeling of these crimes in the past has resulted in the “inadequate prosecution of such crimes” 

and led “to inconsistent verdicts and punishments”); see also id. at 3, 6, 13. 

https://www.un.org/en/ga/sixth/78/pdfs/statements/cah/39mtg_nordic_2.pdf
https://www.un.org/en/ga/sixth/78/pdfs/statements/cah/40mtg_brazil_2.pdf
https://www.un.org/en/ga/sixth/78/pdfs/statements/cah/40mtg_southafrica_2.pdf
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A. The phrase “any other deprivation of sexual or reproductive autonomy or integrity of 

comparable gravity” takes into account the increasing recognition that Article 2(1)(g) 

crimes constitute violations of sexual or reproductive autonomy or integrity 

 

Deprivation of sexual autonomy or integrity 

4. International criminal tribunals have increasingly recognized that rape and other 

offenses in Draft Article 2(1)(g) constitute deprivations of sexual autonomy or sexual 

integrity. Just two months after the adoption of the Rome Statute, for instance, the ICTR 

issued its seminal decision on the crime against humanity of rape in Akayesu.8 As the 

first international criminal judgment to define rape,9 Akayesu rejected “a mechanical 

description of objects and body parts,” finding that such a limited definition fails to 

recognize rape as “a violation of personal dignity.”10 Instead, the ICTR adopted a broad 

definition of “rape as a physical invasion of a sexual nature, committed on a person 

under circumstances which are coercive.”11 By including as an element of rape coercive 

circumstances – which, by definition, undermine an individual’s ability to freely choose 

whether to engage in sexual relations, and thus his or her sexual autonomy – the ICTR 

implicitly recognized the importance of an individual’s autonomy in deciding whether to 

perform sexual acts. 

 

5. Shortly thereafter, the ICTY explicitly recognized that rape constitutes a violation of 

“sexual autonomy.” In Furundžija, although the ICTY adopted a different definition of 

the offense,12 it agreed with the ICTR that coercion (or force or threat of force) is an 

element of rape and other serious sexual abuse.13 Consistent with this understanding, it 

described the rape and sexual assault perpetrated in that case as a violation of the 

victim’s “sexual integrity.”14 The ICTY elaborated on Furundžija in Kunarac, observing 

that the underlying principle common to legal systems around the world is that “sexual 

penetration will constitute rape if it is not truly voluntary or consensual on the part of the 

victim.” 15 Although the ICTY phrased the central concern of rape as one of consent, 

rather than coercion, as the ICTR had done, both tribunals aimed to protect an 

individual’s right to determine whether to participate in acts of a sexual nature. As the 

ICTY explicitly declared: “the basic principle which is truly common to these legal 

systems is that serious violations of sexual autonomy are to be penalised.”16 Such 

violations of sexual autonomy occur “wherever the person subjected to the act has not 

freely agreed to it or is otherwise not a voluntary participant.”17   

 

 
8 See Kiran Grewal, The Protection of Sexual Autonomy under International Criminal Law: The International 

Criminal Court and the Challenge of Defining Rape, 10 J. INT’L CRIM. JUST. 373, 378 (2012) (describing the 

Akayesu definition of rape as “ground-breaking”) [hereinafter Grewal, The Protection of Sexual Autonomy].  
9 Id. 
10 Akayesu Trial Judgment, ¶ 597 (emphasis added). 
11 Id. ¶ 598. 
12  Furundžija Trial Judgment ¶ 185  
13 Id. ¶¶ 185-86. 
14 Id. ¶ 272. 
15 Prosecutor v. Kunarac, Case Nos. IT-96-23-T & IT-96-23/1-T, Judgement, ¶ 497 (ICTY Trial Chamber, 

Feb. 22, 2001) [hereinafter Kunarac Trial Judgment].  
16 Id. ¶ 457 (emphasis in original); see also id. at ¶ 440. 
17 Id. ¶ 457. 
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6. These landmark decisions formed the foundation upon which the ad hoc tribunals’ 

jurisprudence on rape was based. Many of these later cases explicitly found that rape 

constitutes a violation of sexual autonomy. For example, the ICTY explicitly followed 

Kunarac in Kvočka, agreeing that “consent must be ‘given voluntarily, as a result of the 

victim’s free will, assessed in the context of the surrounding circumstances’ and the 

principal focus should be whether there were serious violations of sexual autonomy.”18 

In Muvunyi, the ICTR likewise confirmed “that the underlying objective of the 

prohibition of rape at international law is to penalise serious violations of sexual 

autonomy,” which “ensue[] whenever a person is subjected to sexual acts of the genre 

listed in Kunarac to which he/she has not consented, or to which he/she is not a 

voluntary participant.”19 

 

7. International criminal tribunals also have recognized other crimes as deprivations of 

sexual autonomy. In Kunarac, for instance, the ICTY convicted two defendants of what 

was essentially sexual slavery20 for having exercised powers of ownership over women, 

including through control over their sexuality. In reviewing the law on enslavement, the 

ICTY observed that key “indications of enslavement include … the restriction or control 

of an individual’s autonomy[ and] freedom of choice.” 21 Significantly, Kunarac 

recognized that one of the factors in determining whether an individual’s autonomy had 

been restricted is “control of sexuality.”22 In other words, depriving a person of sexual 

autonomy, in and of itself, may constitute a power of ownership proving the offense of 

enslavement. The Special Court for Sierra Leone (SCSL) in Sesay concurred that 

“control of sexuality” is an indicium of enslavement, including sexual slavery.23 

Similarly, in Ongwen, the ICC’s Appeals Chamber recognized that while rape and 

sexual slavery have different elements, both violate the victim’s sexual autonomy.24 

 

8. This jurisprudence is consistent with the growing recognition in international human 

rights law that rape and other acts of sexual violence constitute a violation of the rights 

to sexual autonomy.25 The European Court of Human Rights, for instance, after 

reviewing the foregoing ICTY cases and other sources, declared that “the development 

of law and practice … reflects the evolution of societies towards effective equality and 

respect for each individual’s sexual autonomy.”26 Consistent with this understanding, the 

 
18 Prosecutor v. Kvočka, Case No. IT-98-30/1-T, Judgement, ¶ 176 (ICTY Trial Chamber, Nov. 2, 2001) 

[hereinafter Kvočka Trial Judgment] (emphasis added). 
19 Prosecutor v. Muvunyi, Case No. ICTR-2000-55A-T, Judgement and Sentence, ¶ 521 (ICTR Trial Chamber 

II, Sept. 12, 2006). 
20 The ICTY statute did not include sexual slavery as an enumerated offense, so the defendants were charged 

with and convicted of the crimes against humanity of rape and enslavement. Statute of the ICTY, art. 5; 

Kunarac Trial Judgment, ¶¶ 8, 9, 716, 746, 746, 782.  
21 Kunarac Trial Judgment, ¶ 542. 
22 Id. ¶ 543 (emphasis added). 
23 Prosecutor v. Sesay, Case No. SCSL-04-15-T, Judgement, ¶¶ 158, 160 (SCSL Trial Chamber I, Mar. 2, 

2009) [hereinafter Sesay Trial Judgment]; Prosecutor v. Ntaganda , Case No. ICC-01/04-02/06, Judgement, ¶ 

1204 (ICC Trial Chamber Jul. 8, 2019), available at https://www.icc- 

cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF. 
24 Prosecutor v. Ongwen, Case No.  ICC-02/04-01/15 A, Judgment, ¶ 1678 (ICC Appeals Chamber, Dec. 15, 

2022) [hereinafter Ongwen Appeals Judgment]. 
25 See Grewal, The Protection of Sexual Autonomy. 
26 M.C. v. Bulgaria, App no. 39272/98, Eur. Ct. H.R. 1, 35 ¶ 165 (Dec. 4, 2003). 

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
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U.N. advises States to define sexual assault, including rape, “as a violation of bodily 

integrity and sexual autonomy.”27 Similarly, the UN Special Rapporteur on the issue of 

systematic rape, sexual slavery, and slavery-like practices during periods of armed 

conflict has characterized enslavement as the constituting “limitations on autonomy and 

on the power to decide matters relating to one’s sexual activity and bodily integrity.”28 

 

9. Other crimes within Article 2(1)(g) are likewise best understood as violations of sexual 

autonomy,29 although the caselaw has sometimes been less explicit or used other 

terminology, such as “physical integrity” or “integrity of a person.” In Prlić, for 

example, the ICTY described “sexual violence” as offenses “inflicted on the physical 

and moral integrity of a person by means of threat, intimidation or force.”30 Similarly, 

Karadžić found that “serious abuses of a sexual nature” constitute violations of “the 

integrity of a person.”31  

 

10. U.N. reports have also described these acts as violations of “sexual integrity.” For 

example, the U.N. Committee on the Elimination of Discrimination against Women has 

recognized that “all forms of gender-based violence…amount to a violation of [the 

 
27 U.N. Dep’t of Econ. & Soc. Affs., Div. for the Advancement of Women, Handbook for Legislation on 

Violence Against Women 26, U.N. Doc. ST/ESA/329 (2010).; see also U.N. Comm. on the Elimination of 

Discrimination against Women, General recommendation No. 35 on gender-based violence against women, 

updating general recommendation No. 19, ¶ 29(e), U.N Doc. CEDAW/C/GC/35 (July 26, 2017) (urging States 

to “[e]nsure that sexual assault, including rape, is characterized as a crime against the right to physical security 

and physical, sexual and psychological integrity”) [hereinafter CEDAW General Recommendation No. 35]. 

Many academics likewise have argued that rape constitutes a violation of sexual autonomy and sexual 

integrity. See generally Grewal, The Protection of Sexual Autonomy; see also Sarah Y. Lai & Regan E. 

Ralph, Female Sexual Autonomy and Human Rights, 8 HARV. HUM. RTS. J. 201, 226 (1995). 
28 United Nations, Economic and Social Council, Commission on Human Rights, Sub-Commission on the 

Promotion and Protection of Human Rights, Contemporary Forms of Slavery: Systematic rape, sexual slavery 

and slavery-like practices during armed conflict, Update to the final report submitted by Ms. Gay J. 

McDougall, Special Rapporteur ¶ 8, U.N Doc. E/CN.4/Sub.2/2000/21 (June 6, 2000). Significantly, a recently 

issued protocol signed by the Attorneys General of nineteen Latin American States, as well as Portugal and 

Spain, defines sexual violence as “any act with sexual connotations that violates a person’s sexual autonomy 

and freedom—that is, that is committed without their valid and free consent.”, Specialized Network on 

Gender, Ibero-American Association of Public Prosecutors’ Offices, Ibero-American Model Protocol for the 

Investigation of Cases of Sexual Violence 16 (2024), available at  

https://www.mpf.gob.ar/ufem/files/2024/12/RRII_REG-Manual-Regional_V_S.pdf. See also Women’s 

Initiatives for Gender Justice, The Hague Principles on Sexual Violence 6 (Feb. 2020), available at 

https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-

Violence.pdf (defining acts of a sexual nature as “acts carried out through sexual means or targeting a person’s 

sexuality or sexual autonomy”). 
29 See, e.g., Kristen Boon, Rape and Forced Pregnancy Under the ICC Statute: Human Dignity, Autonomy, 

and Consent, 32 COLUM. HUM. RTS. L. REV. 625, 655 (2001) (describing forced pregnancy as a deprivation of 

sexual autonomy). 
30 Prosecutor v. Prlić, Case No. IT-04-74-T, Judgement, Vol. 1 of 6, ¶ 116 (ICTY Trial Chamber III, May 29, 

2013). 
31 Prosecutor v. Karadžić, Case No. IT-95-5/18-T, Public Redacted Version of Judgement, Vol. I of IV, ¶ 512 

(ICTY Trial Chamber, Mar. 24, 2016); see id. ¶ 513 (“Sexual violence . . . infringes on the victim’s physical 

integrity”). Some U.N. reports have similarly described “rape and other acts of sexual violence” as “offences 

against the integrity of the person.” E.g., U.N. Human Rights Council, Report of the Independent Expert on the 

situation of human rights in Mali, Suliman Baldo, ¶ 86, U.N Doc. A/HRC/28/83 (Jan. 9, 2015). 

https://www.mpf.gob.ar/ufem/files/2024/12/RRII_REG-Manual-Regional_V_S.pdf
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
https://4genderjustice.org/wp-content/uploads/2020/02/MASTER-DOC-The-Hague-Principles-on-Sexual-Violence.pdf
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victim’s] physical, sexual or psychological integrity.”32 This term also has been used by 

the ICC’s Office of the Prosecutor (OTP), which has described threats of sexual violence 

and acts causing deliberate injuries to the victims’ genitalia33 as “destructive of the 

sexual integrity of the victims.”34  

 

 Deprivation of reproductive autonomy or integrity 

11. The proposed language also reflects the growing recognition that sexual and 

reproductive autonomy are distinct but complementary categories of rights and that 

crimes such as forced pregnancy and enforced sterilizations—already recognized in the 

Draft Treaty35 —constitute deprivations of reproductive autonomy or integrity. Indeed, 

relevant practice and jurisprudence support not only the inclusion of “reproductive” in 

the Draft Article 2(1)(g), but also the specific formulation, “deprivation of reproductive 

autonomy or integrity.”36   

 

12. For instance, in Ongwen, the ICC Appeals Chamber expressly distinguished the right to 

reproductive autonomy as distinct from sexual autonomy.37 In contrast to rape, it noted 

that the crime of forced pregnancy “intends to protect a woman’s reproductive rights, 

including the right to be pregnant and to autonomously determine the way in which she 

carries out her pregnancy.38  It further described a forced pregnancy as “grounded in the 

woman’s right to personal and reproductive autonomy and the right to family.”39 

 

13. Moreover, in recent years, state courts have issued noteworthy verdicts recognizing 

deprivations of reproductive autonomy as international crimes. For instance, the 

Colombia Constitutional Court determined in 2019 that forced abortion and forced 

contraception employed by the guerrilla group FARC (Fuerzas Armadad 

 
32 CEDAW General Recommendation No. 35, ¶ 29(a). Similarly, the World Health Organization has described 

obligatory virginity inspections as a “violent act[] against the sexual integrity of women.” World Health 

Organization, WHO Ethical and safety recommendations for researching, documenting and monitoring sexual 

violence in emergencies 5 (2007).  
33 Among the acts alleged were “twisting, squeezing, beating or burning . . . penises and/or testicles . . .; 

administering electric shocks to the testicles; hanging weights from the testicles; and whipping their penises 

and testicles with cables.”  Situation in the Islamic Republic of Afghanistan, Situation No. ICC-02/17, Public 

redacted version of “Request for authorisation of an investigation pursuant to article 15,” ¶ 183 (ICC Office of 

the Prosecutor, Nov. 20, 2017). 
34 Id. These crimes were characterized as war crimes in the request, but the underlying principle is the same. 

See id. ¶ 179. 
35 Draft Articles, art. 2(1)(g). 
36 This brief ascribes to the 2023 and 2025 expert submissions regarding the proposed inclusion of 

reproductive violence in Draft Article 2(1)(g), with the caveat that the preferred formulation is “deprivation of 

reproductive autonomy.” Amnesty International et al., Draft Articles on Prevent and Punishment of Crimes 

Against Humanity Should Advance Justice for Reproductive Autonomy (Oct. 5, 2023); Global Justice Center 

(GJC), Advancing Gender Justice in the Draft International Crimes Against Humanity Treaty (Aug. 23, 2023); 

GJC, The Draft Crimes Against Humanity Convention, Proposals on the Right to Reproductive Autonomy 

(Oct. 2025), available at https://www.globaljusticecenter.net/wp-content/uploads/2025/10/CAH-Repro-

Autonomy_Legal-Brief_Summary.pdf. 
37 Ongwen Appeals Judgment, ¶ 1055. 
38 Id., ¶ 1055, n. 2334 (citing a submission from Rosemary Grey which observes that “[t]he focus on 

reproductive autonomy distinguishes ‘forced pregnancy’ from related crimes such as rape, enslavement or 

imprisonment”). 
39 Id, ¶ 1063 (citing Trial Chamber). 
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Revolucionarias de Colombia) against a female combatant during the conflict 

constituted war crimes.40 In 2024, Colombia’s Special Jurisdiction for Peace (JEP) 

issued its first indictment against former FARC commanders in macro-case 07, 

explicitly recognizing forced contraception, forced abortion, and related mistreatment of 

forcibly recruited children as acts of reproductive violence41—distinct from acts of 

sexual violence42—that undermined and violated the victims’ reproductive autonomy.43 

 

14. Inclusion of the suggested language would harmonize the Draft Treaty with these 

developments and allow for similar deprivations of reproductive autonomy to be 

recognized. Significantly, this approach is consistent with that of the ICC’s OTP, which 

recently issued a policy paper recognizing that reproductive violence “violates 

reproductive autonomy” and that attacks on reproductive autonomy might include 

“forced use of contraception, forced abortion, forced breastfeeding, denial of essential 

reproductive healthcare or physical violence aimed at reproductive organs.”44  

 

B. In addition to reflecting jurisprudential advances, the proposed language would help 

remedy under-recognized sexual and reproductive harms 

 

15. As currently drafted, Article 2(1)(g) likely would fail to encompass certain offenses 

which have been recognized as sufficiently grave to constitute crimes against humanity, 

but which are not necessarily viewed as “sexual violence” even though they plainly 

violate a person’s sexual autonomy and integrity. These offenses have instead been 

prosecuted under the residual category of other inhumane acts, a category that fails to 

accurately and fully recognize the nature of the harm these offenses cause. Amending 

the residual provision of Article 2(1)(g) would ensure that these types of crimes—such 

as castration, penile amputation, forced circumcision, forced gynecological exams, 

forced nudity, forced inspections for virginity, forced breastfeeding another person’s 

infant, and forced abortion or contraception—are accurately recognized and prosecuted 

as deprivations of sexual or reproductive autonomy or integrity. As described above, 

more accurate and complete characterization of offenses more fully acknowledges the 

type of harm done to the victim and also contributes to the increased and consistent 

prosecution of these crimes.45 

 

 
40 Corte Const., Rep. de Colombia, Camara Plen., Acción de Tutela, 11.12.2019, Caso No. SU599-19 (Caso 

Helena), available at https://ihl-databases.icrc.org/en/national-practice/constitutional-court-judgement-su-599-

2019-victims-sexual-violence-armed-conflict 
41 JEP, Sala de Reconocimiento de Verdad y Responsabilidad y de Determinación de Hechos y Conductas, 

Determinacion de los Hechos y Conductas, Auto No. 05 de 2024, p. 7 (Oct. 9, 2024). 
42 Id. At 7-9 (discussing patters of reproductive violence separately from patterns of sexual violence). 
43 See, e.g, id. at 619 (recognizing that the coercive environment established within the ranks of the former 

FARC nullified “the autonomy of the victims to decide on their sexual, emotional, and reproductive lives”); id. 

at 713 (noting that the former FARC’s contraception policy in practice “meant the annulment of the autonomy 

of the girls, and even of many men, to make decisions about their reproductive lives”). 
44 ICC, OTP, Policy on Gender-Based Crimes, ¶¶ 35, 37 (Dec. 2023). Forcible impregnation —distinct from 

the crime of forced pregnancy as it does not involve confinement or an intent to change the genetic 

composition of a population, but focusing on the forced act of impregnation—could also be added to this list. 

See Draft Article 2(2)(f).  
45 See generally Grey, The ICC’s First ‘Forced Pregnancy’ Case; ZAWATI & DOHERTY. 
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16. ICC caselaw highlights the problems with the current language in Draft Article 2(1)(g). 

In Kenyatta, a pre-trial chamber of the ICC concluded that there were “substantial 

grounds to believe that . . . acts of forcible circumcision and penile amputation” were 

committed against Luo men.46 Nonetheless, the chamber held that these acts did not 

constitute “sexual violence” within the meaning of article 7(1)(g) of the Rome Statute – 

the same language in the draft treaty – because the acts were not “of a sexual nature” as 

they had been “motivated by ethnic prejudice and intended to demonstrate cultural 

superiority of one tribe over the other.”47 As a result, the ICC re-characterized the 

offenses as “other inhumane acts.”48 This re-characterization not only failed to recognize 

the harm to the victims’ sexual autonomy and sexual integrity, but also reflects the 

tendency of courts to view sexual violence against men as gender-neutral acts of torture 

or other inhumane acts while similar acts against women are treated as sexual violence:   

If the abuse [of men] is recognized, it may not always be seen as sexual 

violence, for the issue is often buried under the rubric of ‘abuse’ or ‘torture’. 

Often times, castration is seen as ‘mutilation’ and rape as ‘torture’ …. This 

may be due to, and also reinforces, the view that men cannot be subjected to 

sexual assault.49 

 

17. This tendency under-recognizes the actual harm to men and risks perpetuating the notion 

that sexual violence happens only to women. By contrast, amending the residual clause 

in Article 2(1)(g) of the draft treaty as proposed would allow offenses committed against 

men, such as forced circumcision and penile amputation, to be more accurately 

recognized as deprivations of sexual autonomy or sexual integrity. 

 

18. Other crimes – such as forced nudity, mutilation of breasts, and forced abortions –

likewise have been recognized as crimes against humanity, but as other inhumane acts.50 

Although the charge of inhumane acts plainly covers this conduct, this legal 

characterization fails to recognize all the harms inflicted on a victim of such acts. For 

example, in Akayesu, the ICTR recognized that forced nudity should be understood as an 

“act of a sexual nature which is committed on a person under circumstances which are 

 
46 Prosecutor v. Kenyatta, Case No. ICC-01/09-02/11, Decision on the Confirmation of Charges Pursuant to 

Article 61(7)(a) and (b) of the Rome Statute, ¶ 260 (ICC Pre-Trial Chamber II, Jan. 23, 2012).  
47 Id. at ¶¶ 264-66. 
48 Id. at ¶ 270. 
49 Sandesh Sivakumaran, Sexual Violence Against Men in Armed Conflict, 18 THE EUR. J. INT’L L. 253, 256 

(2007). Caselaw before the ICTY demonstrates a similar tendency. For example, in Tadić, the accused was 

charged with forcing two prisoners to commit oral sex acts on a third prisoner. Tadić Trial Judgment, ¶ 194. 

The accused was not charged with forced rape, however, but rather with torture and inhumane acts. Id. ¶ 196.  
50 Akayesu Trial Judgment, ¶ 688 (forced nudity was another inhumane act); Prosecutor v. Niyitegeka, Case 

No. ICTR-96-14-T, Judgement and Sentence, ¶ 462, 467 (ICTR Trial Chamber I, May 16, 2003) (defendant 

was convicted of the crime against humanity of other inhumane acts for aiding and abetting castration). 

Evidence of several of these crimes was introduced before the International Military Tribunal at Nuremberg, 

and can be “considered subsumed within the Judgment,” most likely as inhumane acts; Askin, Treatment of 

Sexual Violence in Armed Conflicts 19, 33. See, e.g, United States v. Göring, Proceedings of Feb. 5 – 19 1946 

(Int’l. Mil. Trib., 1946), reprinted in 7 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL 

MILITARY TRIBUNAL 455-56 (1947); United States v. Göring, Proceedings of Jan. 22– Feb. 4, 1946, reprinted 

in 6 TRIAL OF THE MAJOR WAR CRIMINALS, Int’l Mil. Tribunal 212 (1947).  
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coercive.”51 Application of the reasoning from Kenyatta, however, suggests that States 

that follow the ICC’s approach might fail to recognize these kinds of acts as coercive 

acts of a sexual nature. Amending the residual language of Article 2(1)(g) would 

increase the likelihood that these and other acts are properly recognized as crimes that 

violate an individual’s sexual autonomy or sexual integrity, regardless of whether they 

are viewed as sexual violence.  

 

19. In light of this, we recommend including a comment to the Draft Articles explaining the 

scope of the revised residual provision in Draft Article 2(1)(g) and propose the 

following language: 

 

Deprivations of sexual or reproductive autonomy or integrity include, but 

are not limited to, rape, enforced prostitution, forced pregnancy, enforced 

sterilization, castration, penile amputation, forced circumcision, mutilation 

of breasts and other genitalia, forced abortion, forced breastfeeding, forced 

breeding,52 forced contraception, forced gynecological examinations, 

forced inspections for virginity, forced nudity, and any other act similar in 

nature and gravity. 

 

20. In conclusion, modifying Draft Article 2(1)(g) to read, “or any other deprivation of 

sexual or reproductive autonomy or integrity of comparable gravity” would better 

reflect jurisprudential developments from international criminal tribunals which have 

increasingly recognized that rape, forced pregnancy, and other offenses in Draft 

Article 2(1)(g) constitute deprivations of sexual or reproductive autonomy. Moreover, 

such a revision would more clearly encompass crimes such as castration or forced 

breeding, which violate sexual or reproductive autonomy, but which courts have not 

consistently characterized as such.  

 
51 Akayesu Trial Judgment ¶ 688.  
52 The concept of forced breeding as a form of reproductive violence appears in a recent ICC confirmation of 

charges decision. In Kony, the Pre-Trial Chamber found, inter alia, that “forced wives were expected to bear 

children by their assigned husbands,” and concluded that this conduct, together with other related acts, 

constituted “acts of servitude, physical abuse, and sexual and reproductive violence.” Prosecutor v. Kony, Case 

No. ICC-02/04-01/05, Decision on the Confirmation of Charges ¶¶ 228-229 (Pre-Trial Chamber II, Sept. 29, 

2008). See also Boravin Tann and Rosemary Grey, Symposium on Reproductive Violence in International 

Law: Glimpses of Reproductive Violence in the ECCC – Forced Breeding, Destruction of Maternal 

Healthcare, and ‘Ritualcide’  (June 6, 2024), https://opiniojuris.org/2024/06/06/symposium-on-reproductive-

violence-in-international-law-glimpses-of-reproductive-violence-in-the-eccc-forced-breeding-destruction-of-

maternal-healthcare-and-ritualcide/. 


